
No. 6371

Oltrruit (Eourt of Appeals

j0r tlj^ Niutli (Etrruil

JIRO YOSHIZAWA,
Appellant,

vs.

HARRY R. HEWITT, EARL Mc-
GHEE, JOSEPH ORDENSTEIN,
MARK A. ROBINSON, DONALD
S. BOWMAN, FORREST J. PIN-
KERTON, J. PLATT COOKE and
SAMUEL W. TAY,

Appellees.

APPEAL FROM THE SUPREME COURT OF
THE TERRITORY OF HAWAII

BRIEF OF APPELLEES

HARRY R. HEWITT,
Attorney General of the Territory

of Hawaii,
and

EARL McGHEE,
Deputy Attorney General of the

Territory of Hawaii,
Attorneys for Appellees.

Filed this day of , 193L

PAUL P. O'BRIEN, Clrii:-

By mMM>
Tjcp^ty Clerh.,rKt^

ADVERTISER PUBLISHING CO.





CONTENTS

Pages

Statement of Facts 1-2

Issues 2

Argument ^-16

Appellant's license as a physician and surgeon may
be revoked for gross carelessness and/or manifest

incapacity 3-11

Appellee Tay was legally entitled to sit as a member
of said Board at the hearings for the purpose of

revoking appellant's license to practice medicine..11-16

Conclusion 16-17



TABLE OF CASES AND AUTHOKITIES CITED

Pages

Alton vs. Board of Medical Examiners, 114 Pac. 962.. 3

5 A. L.R. 94 10

12 A. L.R. 1435 4,10

54 A. L.R. 1104 4, 10

Czarra vs. Medical Board, 255 App. D. C. 451 (1905) 6

Delmore vs. Kansas City HardA^^^ood Flooring Com-

pany, 90 Kan. 29, 133 Pac. 151 4

Dillard vs. St^te Board of Medical Examiners

(Colo., 1921) 196 Pac. 866 6

Ex parte McNiilty, 77 Calif. 164, 19 Pac. 237 (De-

cided 1888) 10

Ex parte Whitley, 77 Pac. 879 10

Forman vs. State Board of Health, 157 Ky. 123, 162

S. W. 796 7

Foster vs. State, 279 S. W. 270 5

Glass vs. Board of Medical Examiners, 195 Pac. 73

(Calif. 1921) 8,9

Green vs. Blanchard (Arkansas), 211 S. W. 375 6

Hermance vs. Supervisors of Ulster County, 70 N. Y.

478 5

Hewitt vs. Board of Medical Examiners, 84 Pac. 39

(Calif. 1906) 7,8

In re Smith, 10 Wend. 449 6

Jacobs vs. Board of Dental Examiners (Calif. 1922),

209 Pac. 1006 6

Kamahu vs. Bicknell, 22 Haw. 209 15

Kauha vs. Palolo Land and Improvement Company,
20 Haw. 237 15



Pages

L. & N. Ry. Co. vs. Smith, 122 S. W. 806 5

LaAvrence vs. Briry (Mass., 1921), 1132 N. E. 174 «

Macomber vs. State Board of Health, 65 Atl. 263 6

Matthew vs. Murphy, 23 Ky. 750, 03 S. W. 785 7

McNulty, ex parte, 77 Calif. 104, 19 Pac. 237 (De-

cided 1888) 10

Meffert vs. Packer, GO Kan. 710, 72 Pac. 427, 49 L.

Ed. 350 3

Moore vs. Virginia Fire & Marine Ins. Co., 26 Am.
Rep. 370 10

Oni vs. Meek, 2 Haw. 87 15

Ottman vs. Young, 12 Haw. 303 15

People vs. Apfelbaum (1911), 251 111. 18, 95 N. E. 995 9

Senior vs. State Board of Health (R. I. 1916), 90

Atl. 340 6

Smith vs. State Medical Examiners j Iowa, 1908) 117

N. W. 1110

Smith, in re, 10 Wend. 449 6

State vs. Knight (Iowa, 1927), 210 N. W. 104 6

State vs. Maine Central Railroad, 00 Maine 488 16

State vs. Purl, 128 S. W. (Mo.) 190, 201 5

Strong vs. Western Union Telegraph Co., 109 Pac.

910 5

Thomas vs. Norton, 8 Haw. 07 15

Whitley, ex parte, 77 Pac. 879 10





No. 6371

Olirrmt Olourt of App^ala

Jnr tl)^ Ntntli Qltrrmt

JIRO YOSHIZAWA,
Appellant,

vs.

HARRY R. HEWITT, EARL Mc-
GHEE, JOSEPH ORDENSTEIN,
MARK A. ROBINSON, DONALD
S. BOWMAN, FORREST J. PIN-
KERTON, J. PLATT COOKE and
SAMUEL W. TAY,

Appellees.

UPON APPEAL FROM THE SUPREME COURT
OF THE TERRITORY OF HAWAII

BRIEF OF APPELLEES

STATEMENT OF FACTS

In July, 1030, hearings were begun before the

Board of Health of the Territorj^ of Hawaii upon a

complaint charging appellant ^Wth gross careless-

ness and/or manifest incapacity as a physician and

praying that his license to practice medicine be re-

voked (Record pp. 12-15).



Before the hearings were coucluded appellant filed

a bill in the Circuit Court of the First Judicial Cir-

cuit, Territory of Hawaii, praying for an injunction

to prevent Appellee Tay from sitting as a member of

the Board and to restrain the Board from in any

manner proceeding further with said hearings, alleg-

ing that Tay was not entitled to sit as a member and

that paragraph 10 of Section 1029 of the Kevised

Laws of Hawaii 1925, as amended, is unconstitu-

tional (Record pp. 1-12).

Appellees demurred to said bill (Record pp. 20-

21). The Circuit Court sustained the contentions of

appellant (Record pp. 38-39), and enjoined appellees

from further hearing or considering said charges,

but upon appeal to the Supreme Court of the Terri-

tory of Hawaii the judgment of the Circuit Court

was reversed, the Supreme Court holding said Sec-

tion 1029 to be constitutional and Appellee Tay en-

titled to sit as a member of said Board of Health

(Record pp. 41-47).

ISSUES

Whether the Board of Health of the Territory of

Hawaii mnj revoke appellant's license to practice

medicine for his alleged gross carelessness and/or

manifest incapacity as a physician and surgeon

;

II

Whether Appellee Tay was legalty authorized to

sit as a member of said Board and to preside at the

hearing of the charges against appellant.



ARGUMENT

Appcllanfs license as a physician and surgeon may
he revoked for gross carelessness and/or

manifest incapacity.

That the legislature may, under its police power,

enact a law authorizing the Board of Health to re-

voke the license of any physician for cause provided

for in the statute is well settled.

Meffert vs. Packer, CG Kan. 710, 72 Pac. 427, 49 L.

Ed. 350.

Alton vs. Board of Medical Examiners, 114 Pac.
962.

Appellant admits the power of the legislature to

delegate to the Board of Health power to revoke

licenses but claims that paragraph 10 of Section 1029

of the Revised Laws of Hawaii 1925 is void because

the legislature has not delined the two expressions

"gi'oss carelessness" and "manifest incapacity."

Section 1029 of the Revised Laws of Hawaii 1925,

as amended by Section 26 of the Session Laws of

Hawaii 1925 provides that "Licenses to practice

medicine and surgery may be revoked by the Board
of Health at any time for the following causes:"

naming different causes in ten subsections, the tenth

being as follows

:

"10. Gross carelessness and manifest incapacity."

Because the legislature has no such insight or so

extended vision as to be able to foresee all of the

various acts or omissions on the part of a phj^sician

which would make him a menace to the public safety

and Avelfare, and so enable it to put in the form of



imconditionecl commands or proMbitions standards

of care or capacity which would in all cases com-

pletely and adequately express the will of the govern-

ment, the legislature has selected terms having a

well-knoAVQ common and legal signification, and au-

thorized the Board of Health to elaborate the de-

tails as to what constitutes "gross carelessness"

and/or "manifest incapacity" on the part of a physi-

cian.

The general standards of "gross carelessness" and/
or "manifest incapacity" are clearly indicated.

Whether the appellant has violated either of these

standards is a question of fact. The decision of that

fact involves the determination of a myriad of other

facts, which cannot be embodied in rules.

The rule that statutes should prescribe a definite

standard for the guidance of public officials is sub-

ject to the qualification that some situations require

the vesting of some vestige of discretion in public offi-

cials, particularly where it is impossible to lay down
more definite or comprehensive rules in advance, or

where such discretion relates to the administration

of a police measure necessary to protect the public

health, safety and general welfare. See annotations

"Vesting Discretion in Public Officials," 12 A. L. K.

1435 and 54 A. L. K. 1104.

"Gross carelessness" is synonymous with "gross

negligence." Words and Phrases Judicially Defined,

Webster's International Dictionary and Soule's Dic-

tionary of English Synonyms give "negligence" as

one of the synonyms of carelessness.

Delmore vs. Kansas City Harcltvoocl Flooring Com-
pang, 90 Kan. 29, 133 Pac. 151.



"Gross negligence" is that entire want of care

which wonhi raise a presumption of conscious indif-

ference to consequences ; an entire want of care, or

such a slight degree of care as to raise the presump-

tion of entire disregard for, and indifference to, the

safety and welfare of others ; the want of even slight

care or diligence.

Fofiter vs. State, 279 S. W. 270

;

L. cC- N. Rij. Co. vs. Smith, 122 S. W. 80G;

Strom/ vs. Western Union Telegraph Co., 109 Pac.
910';

Words and Phrases, 3rd Series—"Gross negli-

gence."

"Incapacity" is intensified by the adjective "mani-

fest," manifest meaning that which is clear and re-

quiring no proof; open, evident, visible or plain.

Hermance vs. Supervisors of Ulster County, 70 N.

Y. 478.

Section 9 of the Revised Laws of Hawaii 1925 pro-

vides that:

"The words of a law are generally to be under-

stood in their most known and usual signification,

without attending so much to the literal and strict-

ly grammatical construction of the words as to

their general or popular use or meaning."

"Where words having a well-defined meaning at

common law and in ordinary use are used in a
statute, the presumption is that they are used in

their usual sense."

State vs. Purl, 128 S. W. (Mo.) 196, 201.

The rule obtaining in the majority of the jurisdlc-



tions which have passed on the question is that a

statute providing that the license of a physician may
be revoked by an administrative body is not rendered

unconstitutional or invalid because the grounds of

revocation are therein stated in general terms.

Green vs. Blanchard (Arkansas) , 211 S. W. 375;
Maconfiber vs. State Board of Health, 65 Atl. 263.

Smith vs. State Medical Examiners (Iowa, 1908),

117 N. W. 1116;
In re Smith, 10 Wend. 449

;

Senior vs. State Board of Health (R. I., 1916),
96 Atl. 340;

Dillard vs. State Board of Medical Examiners
(Colo., 1921), 196 Pac. 866;

Laivrence vs. Briry (Mass., 1921), 1.32 N. E. 174;
Jacobs vs. Board of Dental Examiners (Cal.,

1922), 209 Pac. 1006;
State vs. Knight (Iowa, 1927), 216 N. W. 104.

A valuable annotation of the cases concerning the

validity of statutes providing for the revocation of

licenses of physicians, stating the majority rule, the

minority rule, rule in California, rule in Kentucky

and rule in Ohio is to be found in 5 A. L. R. page 95.

The case of Czarra vs. Medical Board, 255 App. D.

C. 451 (1905) cited by and relied upon by appellant

is the leading case which follows the minority rule

that statutes providing for the revocation of the

licenses of physicians must describe the grounds

therefor with detailed particularity, but was not a

case dealing with the standards of "gross careless-

ness" and/or "manifest incapacity" but a case deal-

ing with the term "unprofessional or dishonorable

conduct." The court, in holding the law to be void

for uncertainty, said:



" 'Unprofessional or dishonorable conduct,' for

which the statute authorizes the revocation of a

license that has been regularly obtained, is not de-

fined by the common law, and the Avords have no
common or generally accepted signification."

In the instant case, however, we are considering

terms, the content and meaning of which are rela-

tively fixed and knowii, commonly understood and

determined by a consensus, not only of popular, but

also of legal, usage.

Appellant also cites and relies upon the case of

MuWu'w vs. Murphy, 23 Ky. 750, (>3 S. W. 785, which

was decided in 1901 and overruled by the same court

in 1914 in the case of Forman vs. State Board of

Health, 157 Ky. 123, 162 S. W. 796. The statute of

Kentucky provided for the revocation of a physi-

cian's license upon several specifically enumerated

grounds and for "other grossly unprofessional or dis-

honorable conduct of a character likely to deceive or

defraud the public." The Kentucky court upheld the

statute as against the contention that the quoted

provision granted arbitrary and uncontrolled discre-

tion to the Board of Health upon the theory that

the quoted clause must be considered in connection

with the preceding special grounds, and as so con-

strued the act was sufficiently specific in its direc-

tion to prevent arbitrary discrimination.

The appellant also relies upon the case of Hewitt

vs. Board of MedieaJ Examiners, 84 Pac. 39 (Calif.

1906). This case laid doA^^l the California rule that

a license to practice medicine could not be revoked

for some iy^Q of conduct which did not afi'ect the

health, morals or safety of the community. The
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court specifically held that a statute was too in-

definite and uncertain which provided that the Med-

ical Board could revoke a physician's license because

of an advertisement containing "grossly improbable

statements of a character likely to deceive the pub-

lic," upon the theory that notwithstanding the fact

that the legislature could provide reasonable regu-

lations affecting the public health, safety and wel-

fare and pro\ide for the revocation of a physician's

license when any physician became unfit to remain in

the profession, nevertheless, such power must be un-

der the provisions of law which are reasonable and

must apply to matters of conduct on the part of the

practitioner which affect the health, morals and safe-

ty of the community.

The Hewitt case, supra, is not of value here for the

reason that there is no analogy between "grossly im-

probable statements of a character likely to deceive

the public" and "gross carelessness" and/or "mani-

fest incapacity," because the two latter terms define

concepts, the violation of the content of either of

which necessarily affects the public health, safety

and general welfare ; whereas, the making of "gross-

ly improbable statements of a character likely to de-

ceive the public" does not necessarily affect the pub-

lic health, safety and general welfare.

The case of Glass vs. Board of Medical Examiners,
195 Pac. 73 (Calif., 1921) cited by appellant, was
one where the statute attempted to define the words
"unprofessional conduct." The court, in holding the

statute valid, said

:

"The legislation was evidently framed ^ith the
direct purpose and intention of stating a rule in
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conformity with tho principle declared in the

Hewitt case. * * * It cannot reasonably be held

necessary to the validity of the statute that it go
further than to state a reasonably definite rule

under which all such specific acts might l)e in-

cluded."

Appellant, on page 12 of his brief, states that the

cases of People vs. Apfelbaum (1911) 251 111. 18, 95

N. E. 995, and Glass vs. Board of Medical Exam-
iners, 195 Pac. 73, do not support the decision of the

Supreme Court of the Territory of Hawaii. A con-

sideration of these cases, however, shows that they

sustained the standard of "unprofessional conduct,"

a much less definite standard than "gross careless-

ness" and "manifest incapacity."

In People vs. Apfelbaum (1911) 251 111. 18, 95 N.

E. 995, the license of defendant to practice medicine

was revoked for advertising under a name other than

his own under a statute providing for revocation for

that cause as well as for "other unprofessional and

dishonorable conduct." The defendant contended

that the law was invalid because that portion of it

which authorized revocation for "other unprofes-

sional and dishonorable conduct" was void for un-

certainty. The court held, denying this contention,

that the statute was not void for uncertainty in not

specifying what constituted unprofessional or dis-

honorable conduct, as it would scarcely be possible

to set out ever}^ act that would warrant the revoca-

tion of a license on this gi'ound.

It does not appear from this case that the stat-

utory grounds justifying the revocation of a physi-

cian's license were severable; and, as the court up-
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held the law as against the contention that it was
void for indefiniteness, it necessarily held every

o^roiind specified in the statute as sufficiently definite

to supjDort its constitutionality.

It is well settled that it is not always necessary

that a statute prescribe a specific standard or rule

of action, as, for example, where it is difficult or im-

practicable to lay down a definite, comprehensive

rule or standard, or the discretion relates to the ad-

ministration of a police regulation and is necessarily

to protect the public health, safety and general wel-

fare.

5 A. L. li. 94;

12 A. L. K. 1435;

54 A. L. K. 1104;

Ex parte Whitley, 77 Pac. 879.

In the WJiitley case discretion was granted to the

Board of Dental Examiners to determine what con-

stituted "a reputable dental college.-' The Act was
ux^held as against the contention that it was obnox-

ious to the constitution "because it delegates to the

Board of Examiners the power to decide what col-

leges are reputable, not from any standard furnished

by the legislature, but from its ovni arbitrary view

of the subject," upon the theory that it was imprac-

ticable, if not impossible, for the legislature itself

to have adopted any fixed standard by which the mat-

ter could be determined in advance.

Appellant cites the case of Ex- parte McNulty, 77

Calif. 1G4, 19 Pac. 237 (Decided in 1888). In that

case the court was considering whether a physician
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should be imprisoned for practicing medicine after

an order had been made by the Medical Board revok-

in<> his certificate for "unprofessional conduct." It

held that "practicing after an order of the board re-

voking the certificate for unprofessional conduct is

not declared to be a crime, and no penalty is attach-

ed to it," and this is the only point decided by the

court.

Furthermore, appellant's license to practice medi-

cine and surgerj^ was granted under the provisions

of Section 1027 of the Revised Laws of Hawaii, which

l)rovides the form of license and contains the state-

ment that "this license is granted and accepted on

the express condition that it may be revoked at any

time for professional misconduct, carelessness or in-

capacity; such misconduct, carelessness or incapac-

ity having been proven to the satisfaction of the

Board of Health." Appellant's license and the con-

ditions thereof w^ere voluntarily accepted and agreed

to by him, and it ill behooves him at this time to

attempt to repudiate such conditions.

II

Appellee Tai) ivas legally entitled to sit as a member

of said Board at the hearings for the purpose

of revoking appellant's Heense to

pradice m edicin e.

Appellant says that Api)ellee Tay, though the Act-

ing President of the Board of Health of the Terri-

tory of Hawaii, under an appointment made pur-

suant to Section 169 of the Revised Laws of 1925,

could not act as presiding officer nor as a member
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of said Board at the hearings upon said charges.

The question resolves itself into a construction of

Sections 1()9 and 900 of the Revised Laws of Ha-
waii 1925.

Section 1G9 of the Revised Laws of 1925 (original-

ly Act 21 of the Session Laws of Hawaii 1909, which

has not since been amended or modified), is as fol-

lows :

"Acting Heads of Departments.

Sec. 1G9. Appointment ; responsibility for acts

of. The superintendent of public instruction, the

surveyor, the commissioner of public lands, the

superintendent of public works, the president of
the hoard of healthy the president of the board of

agriculture and forestry and any other officer for

the performance of whose duties in his absence or
illness no other provision is made by law, may,
with the approval of the governor, designate some
other officer in his department, bureau or office to

act in his temporary absence or illness. Such de-

signation shall be in writing and shall be filed in

the office of the secretary of the Territory. Pro-
vided, hoivever, that the respectiA^e heads of de-

partments hereinabove designated shall be respon-
sible and liable on their official bonds for all acts
done or performed by the persons designated to act
in their absence as herein prescribed.

"Such persons so designated shall, during the
temporary absence or illness of the head of such
office, have all the potvers of the head of such office
and shall be known as the acting superintendent,
surveyor, commissioner or president, as the case
may be, but shall not be entitled to any additional
compensation while so acting." (Itaiics ours.)

So much of Section 909 of the Revised Laws of Ha-
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waii 102."), as amended l)y Act 34 of the Session Laws

of Hawaii 192."), as is of value here, reads as follows

:

"Section 900. Members. General charjje of

health. There shall be a board of health for the

Territory of Hawaii consisting of seven members,

four of whom shall be laymen, tw^o physicians, and
the attorney general ex officio. The members of

the board shall ])e appointed by the Governor, who
shall also api)oint the president, with the advice

and consent of the senate of the territory, and
shall be commissioned for four years. All of the

members of the board shall serve without pay, ex-

cept the president, whose salary shall be provided

by the legislature. The president of the hoard
shall preside at the meetings of the hoard, and in

case of his absence, any memher of the hoard may
he chosen to preside over the meetings of the hoard.

The president shall act as executive officer of said

board of health, Avith all the powers and duties

necessary for carrying on the executive work of

said board; and shall with the exception of the

secretary, make the necessary appointments,

changes and enforce all regulations and directions

of the board, subject to ratitication by the board at

a regular or special meeting; to carry out the

Avishes of the board, as expressed at regular meet-

ings, through the proper subordinates, and to see

that the same are carried out, with full powder and
authority of action, including the appointment or

suspension of subordinates, subject to ratification

of the board of health at regular or special meet-
ings. The board shall appoint its secretary, who
shall receive such compensation for his services as
shall be provided by the legislature." (Italics

ours.

)

As originally enacted by the law^s of 1SG9, the un-

derlined portion of the above-quoted section read as
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follows : "The board shall elect a presiding officer,

who shall be styled the president of the board of

health, and in case of his absence, any member of

the board may be chosen to preside over the meetings

of the board," and by Act 57 of the Session Laws of

Hawaii 1903, it was amended so as to read as set

forth above in the underlined quotation from said

Section 909, as amended.

Section 169 (effective in 1909) treats specifically

and solely of the method of appointing acting heads

of governmental dei)artments and offices. The rele-

vant portion of Section 909 (which, as we have seen,

Avas originally enacted in substance in 1869, and is

therefore earlier in point of time), does not treat

solely of the matter of the appointment of a presi-

dent of the Board of Health, but, among other things

treats of the selection by the members of the Board
of one of its members to preside at meetings of the

Board in case of the temporary illness or absence of

the president. When Section 169 was enacted in

1909 the legislature had before it the provisions of

Section 909 regarding the selection by the members
of the Board of a member to preside over the meet-

ings of the Board during the temporary absence or

illness of the president. Nevertheless the legisla-

ture specifically provided that an acting president

should be appointed in the absence or illness of the

president of the Board of Health, who should exercise

^'all the powers of the head of such office.'^ After

1909, therefore, the situation requiring the members
of the board to select a presiding officer from among
their number, under Section 909, could only arise

Avhere there was no president or acting president, ap-
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pointed under Section 1(50 present at the meeting.

Sections 109 and 901) pertain to the same subject

matter and must be construed together. Full effect

can only be given both sections in this manner, viz.:

AVhen there is present a president or an acting presi-

dent appointed in the manner provided by Section

169 of the Revised Laws of 1925, then there is no

authority or occasion for the remaining members of

the Board to select a member to preside at its

meetings. However, where there is no president

and/or acting president present at any meeting of

the Board, in order to function as a parliamentary

body, the Board maj^, under Section 909, select one

of its members to i^reside at am^ such meeting.

It is a well-knoAvn principle of statutory construc-

tion that if inconsistent Acts be passed at different

times the last is to be obeyed.

Oni vs. Meek, 2 Haw. 87

;

Kauha vs. Palolo Land and Improvement Co., 20
Haw. 237.

Consequently it would appear that if any portion

of the earlier law (Section 909) is inconsistent with

the provisions of the later laAv (Section 169) then

any such inconsistent portion of Section 909 must
give Ava}" to the provisions of Section 169.

That the words of a statute should be taken in

their usual sense unless there is sufficient to indicate

that they were intended to be taken in some other

sense, is w^ell settled.

Thomas vs. Norton, 8 Haw. 67;
Otfman vs. Young, 12 Haw. 30.3;

Kamahu vs. BickncU, 22 Haw. 209.
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Said Section 1G9 gives the acting president of the

Board of Health all the powers of the president of

the Board of Health. It has been said that "a more
comprehensive Avord cannot he found in the English

language than the word all."

State vs. Maine Central Railroad, 66 Maine 488;
Moore vs. Virginia Fire and Marine Insurance
Company, 26 Am. Eep. 376.

As the acting president is clothed with all the pow-

ers of the president, this power includes the right to

act in the same capacity and to the same extent as

the president. Tay, therefore, was fully authorized

by law to preside over, and participate in the hear-

ings of, said Board.

CONCLUSION

It is submitted that the Territory, through its leg-

islature, may create its own standards; make the

public safety and health its own interests, and give

protection to them by its OAvn choice of means ; that

in prescribing a standard for the guidance of an ad-

ministrative body the legislature may adopt any ap-

propriate popular or legal term as it may find it;

that "gross carelessness" and ''manifest incapacity"

are terms each having a well-known and definite

legal meaning; and that by prescribing the standards

of "gross carelessness" and "manifest incapacity"

the legislature has in fact prescribed definite stand-

ards for the guidance of the Board of Health in car-

rying out the legislative will, and has denied to the

Board of Health any liberty or freedom of choice of

standards.
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That Appelle Tay, having been appointed acting

president of the Board of Health in the manner pro-

vided by Section 1()9 of the Revised Laws of Hawaii
1 925, is also a member of said Board and empowered
to preside at, and participate in, all hearings and
deliberations of said Board, as well as to carry on

the other administrative functions required by law
to be performed by the president.

WHEREFORE, it is submitted that under the

facts and the law, the decree of the Supreme Court
of the Territory of Hawaii should be affirmed.

Dated at Honolulu, T. H., this 15th day of May,
1931.

HARRY R. HEWITT,
Attorney General of Hawaii,

EARL McGHEE,
Deputy Attorney General of Hawaii,

Attorneys for Appellees.




